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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

Judge Steven H. Friedman

In Re:

Case No. 04-35435-BKC-SHF

eComeCom.com, Inc.,

Debtor.

MOTION TO CONVERT CHAPTER 11 CASE TO CHAPTER 7
MOTION TO DISMISS CASE FILED BY U.S5. TRUSTEE
DISCLOSURE HEARING

October 320, 2006

The above entitled cause came on for hearing before the
HONORABLE STEVEN H. FRIEDMAN, one of the Judges in the
UNITED STATES BANKRUPTCY COURT, in and for the SOUTHERN
DISTRICT OF FLORIDA, at 1675 Palm Beach Lakes Boulevard,
West Palm Beach, Palm Beach County, Florida, on October
30, 2006, commencing on or about 2:00 p.m., and the
following proceedings were had:

Reported By: Jacquelyn Ann Jones, Court Reporter

OUELLETTE & MAULDIN COURT REPORTERS
(305) 358-8875
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APPEARANCES:

KLUGER PERETZ KAPLAN & BERLIN, P.A.
By: MICHAEL D. SEESE, ESQUIRE
On behalf of the Debtor

SCHIFF HARDEN
By: MICHEAL YETNAKOV (phonetic), ESQUIRE
On behalf of American Capital Holdings, Inc.

LAW OFFICE OF THOMAS L. ABRAMS
By: THOMAS L. ARBRAMS, ESQUIRE
On behalf of Barbara Panaia and
her husband
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THE COURT: eComeCom.com, Inc. I have
pending -- excuse me, I've got to get Ms. Heffner on the
phone.

{The Court attempted unsuccessfully to contact Ms.
Heffner by telephone.)

MR. SEESE: Your Honor, I'm going to e-mail Ms.
Heffner and ask her what her direct line is.

THE COURT: Let's proceed.

The matters pending are the motion to convert
from Chapter 11 to Chapter 7, or motion to dismiss by the
U.S. Trustee's Office, hearing to consider disclosure
statement, and emergency motion to approve form of
shareholder notice and motion for authorization to serve
shareholder notice.

Let me ask for appearances, please. Mr. Seese,.

MR. SEESE: Yesg, sir. Thank you. Michael
Seese from Kluger, Peretz, Kaplan and Berlin, on behalf
of the debtor.

MR. ABRAMS: Tom Abrams on behalf of Rarbara
Panaia and her deceased husband, David Panaila.

MR. YETNAKOV: Michael Yetnakov (phonetic) on
behalf of American Capital Holdings, Inc. I'm with
Schiff Harden in Chicago.

THE COCURT: Yes. Mr. Yetnakov, nice to have

vyou here.
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MR. YETNAKOV: Thank

THE COURT: And Mr.

again®?

MR. ABRAMS: Barbara

THE COURT:
MR. ABRAMS: He died,
THE COURT: Very well.

disclosure statement, and I've

to dismiss or convert, and the
shareholder notice.
First of all, let me
statement.

MR. SEE

93]

ko Yes,

joint plan of reorganization.

by and on behalf of eComeCom.comnm,

this Chapter 11 proceeding, as
Holdings, Inc.,

Again,

disclosure statement was filed on August 25th,

Abrams,

who 1s represented by Mr.

that plan was filed on August 18,

Jas

vou.

vou're representing

Panaia.

And her husband.

Your Honor.

I've reviewed the
also reviewed the motion
motion to approve form of
take up the disclosure

Your Honor, we filed the
Tt is a joint plan filed
Inc., the debtor in

well as American Capital
Yetnakov.
2005. The

2005.

The plan and disclosure statement were the

product of negotiations by and between Mr.

myself,

eCom, and more importantly, we

representatives of American Capital Holdings

Yetnakov,
and

involved Gordon Robinson

from the United States Securities and Exchange

Commission.
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Copies of the plan and disclosure statement
were provided to Ms. Heffner, as well as to Mr. Robinson
at the Securities and Exchange Commission. We went back
on several occasions making revisions to the plan and
disclosure statement.

We have been advised that the Securities and
Exchange Commission will not oppose approval of the
disclosure statement or confirmation of the plan, I
believe,.

Mr. Yetnakov and myself had a telephone
conference about a week ago I would say it is, with Ms.
Heffner regarding her obijections to the disclosure
statement. We, as a result of that call, filed our
response to the U.S. Trustee's objections. I believe we
have resolved all of the U.S. Trustee's objections to the
disclosure statement. I had a telephone conference with
Ms. Heffner right prior to the commencement of the
hearing.

What we have agreed, obviously subject to Your
Honor's approval and discretion, is that we have already
circulated to her a red-line version of the plan. We
will circulate a red-line version of the disclosure

I

atement. She will review tThat. Provided that the plan

ot

=
and disclosure statement have been modified per our

agreements to incorporate those changes as reflected in

Q
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our response, then once it meets with her approval, we
will submit the order to Your Honor, and then go ahead
and solicit acceptances from creditors and shareceholders
in this case.

Other than Ms. Heffner, the only other
objection that was filed to the disclosure statement was
a letter that appears to have been sent by a Mr. and Mrs.
Kelley from Kirksville, Missouri. It was file stamped
October 10th, 2006. It appears to have been addressed to
Your Honor, and it essentially -- I believe 1t mav be
based on a misinterpretation of the plan.

Just so you know, Your Honor, the eqguity
gsecurity holders will retain their equity interest in the
debtor under the plan, subject to dilution to account for
shares being 1ssued to unsecured credifors and/ocr in
satisfaction of the debtor-in-possessicon financing. But
they will retain the overwhelming majority of their
shares of in the debtor on a go forward basis.

Other than that, Your Honor, we believe that we
have worked hard to get to this point, and I believe we

have addressed all of Ms. Heffner's obiections. Again,

ot

in speaking with her, I asked her if this proposal would
be satisfactory. She said yes, it is. And I still have
not vyet received a response with the phone numnber.

But on that basis, Your Honor, we would
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respectfully request that you approve the disclosure
statement.

THE COURT: Well, before I hear from Mr.
Yetnakov and Mr. Abrams, I reviewed the plan proponent's
motion to approve form of shareholders' notice --

MR. SEE
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E: Yes, sir.

THE COQURT: -- and for authorization to serve
shareholder notice upon shareholders --

MR. SEESE: Yes, sir.

THE COURT: == this morning.

MR. SEESE: If I may --

THE COURT: And not until this morning.

MR. EES

[l

I understand, Your Honor.
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And 1f I may.

MR. SEESE: Yes, sir.

THE COURT: It appears to me that this proposed
change is a very significant change, in that whereas
under the original plan the shareholders were going to be
treated as unimpalred, and thus, there would be no
solicitation of votes from them, from the shareholders,

now this motion to approve form of shareholders' notice,

filed today, for the first time indicates that the

shareholders will -- their Interests will be impaired
MR. SEESE: If I may, Your Honor, respon
There's a very reasonable explanation for all tha and
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that provides a little bit of historical rendition.

At the beginning of this case back in June of
2005, Your Honor entered an order authorizing the debtor
to afford equity security holders, there are over 5,000,
with electronic notice. We used a group out of New
Jersey to give the notice. We were required to post
coplies of a plan and disclosure statement on the
company's web site, which we have done, and to serve the
order setting the disclosure statement hearing order
setting confirmation hearing and ballots by U.3. Mail.
That order was served upon shareholders by U.3. Mail.

The original plan as filed, the treatment being
afforded the unsecured creditors is identical under the
original plan and the amended plan.

THE COURT: The unsecured creditors or the
shareholders?

MR. SEFSE: The equity security holders.

In fact, the treatment of both is identical.
The only thing that has changed is Ms. Heffner came back
and said well, notwithstanding that, I think they're
impaired as opposed to not being impaired, and therefore,
vou should solicit. We said okay, fine, we think that
fhere 1s an argument there, but we'll go ahead and deem
them to be impaired and allow them to vote on the plan,

even tThough the treatment is identical.
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So the problem that we have is, having already
posted copies of the original plan and disclosure
statement on the web site, and sending out the order to
shareholders by mail, the next thing that they will get
by mail will be the order setting the confirmation
hearing and a ballot. And the prior plan said, we're not
soliciting your vote, and so when they get the ballot
we're afraid it's going to be dust tossed in the trash
can.

So that's the reason for coming up with the
notice to shareholders to number one, alert them to the
fact that an amended plan and disclosure has been filed
with the court, number two, to alert them to the fact
that they are now being deemed impaired under the plan,
and number three, to alert them to the fact that they now
have a right to vote on the plan.

The reason for filing the motion and coming up
with the notice to shareholders, our intention was to
benefit the shareholders by letting them know that they
now have a right to participate by voting on the plan.

Again, the treatment under the original plan is

filed and the amended plan, 1f you put it side by side,

ty

there's nothing that has changed, other than the fact

-

that we now impalir them, as opposed to under the other

plan they were unimpaired. And that was at the reguest
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of the U.S. Trustee.

THE COURT:
you just made now, Mr. Seese. When
making the change to benefit the equ
and by these filings you're doing th
holders some great service, with due

entitled to have notice, thev're ent
participate.

MR. SEESE: sure.

THE COURT:
plan thevyvire treated as unimpaired,
sudden they're treated as impaired,
difference.

MR. SEESE: Yes, sir. But
that they're receiving is identical.
thelir equity interest under the plan
dilution. It was

never changed.

THE COURT: But 1t's being

MR. SEESE: Yes. But that

the original plan.
Again, Your Honor, this is
converted today,
wiped out,
would be wiped out.
THE COURT:

And I711

And the fact that in

express the concern,

10

I take issue with the comment that

you say that you're
ity security holders,

e equity security

respect, they're
itled to
your original

O
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and now all

it's a huge
tLhe

again, Creatment

They are retaining

subject to a

diluted.

was The same under

a case, that 1f it

not only would unsecured creditors get

but equity security holders ungquestionably,

with
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due respect --

MR. SEESE: I understand.

€3]

THE COURT: -— that 1 expressed six months ago,
that to me, this looks like smoke, and that this whole
concept is Jjust air, that there is nothing in terms of
tangible benefit that's going to be gained. And the only
asset that this debtor really has are stock -- 1s stock
that is publicly traded.

MR. SEESE: I understand, Your Honor, and vou
are absolutely correct. You railsed that issue from day
one when my firm got involved in this case, after this
case pended for six months as an involuntarily, which is
why we have involved representatives of the Securities
and Exchange Commission at every way, every stage, 1in
connection with the plan and disclosure statement, to
make sure that they were okay with what was being puft out
there.

THE COURT: Mr. Yetnakov,

MR. YETNAKOV: Yes., If I may reiterate Mr.
Seese's comments, the plan, as amended, and the original
plan, provide precisely the same treatment, precisely the
same number of shares to be issued to shareholders, with
the sole difference that under the amended plan
shareholders are recelving an opportunity to vote on the

plan.
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With respect to the purpose of the plan,
without a plan of reorganization in this case,
shareholders would be certain to receive nothing. Under
this plan there is a possibility going forward that the
corporate entities will be able to enter into
transactions using the corporate entities, and in the
future provide the shareholders with a benefit, stock and
an entity that is worth something.

So the benefit that potentially arises here 1is
to the shareholders in the future when the company 1s
reorganized and able to engage in business transactions
going forward.

THE COURT: And the benefit that this company
being reorganized would be able to offer, Mr. Yetnakov,
if I understand correctly, is that potentially it would
be a merger candidate for some operating entity, and it
perhaps has tTax loss carry forward, and that merger
partner would have the benefit of -- the benefit of the
publicly traded shares.

MR. YETNAKOV: That's absolutely correct.
Again, 1t's the difference between shareholders receiving
nothing as a certainty, and shareholders possibly
receiving something through the process which yvou have
dust described.

THE COURT: Mr. Abrams.
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MR. ABRAMS: Your Honor, we just -- my firm
just became reinserted in this and getting knowledge of
all these things going on recently --

THE COQURT: Welcome to the fray.

MR. ABRAMS: Thank you, Judge.

I have -- at this point we filed, it's not on
today, a motion for leave to allow late filed claim,
enlargement of time to object to plan or file ballot.
Those issues aren't on now, and we don't want to slow
down this train at this point.

The only thing I would comment on 1s, perhaps
something could be asserted that that 1s at issue,
because if my motion is granted we will have a
substantial unsecured claim, which would change the plan
and the disbursements substantially. So you might want
to put that in there just as a footnote somewhere, Jjust
because if it happens, it could change things and people
might want to know it.

But I don't want to slow the train down now,
Your Honor, I don't have enough information and I haven't
been in it long enough. So we will address any concerns
we have at the confirmation stage, if Your Honor approves
this.

THE CQOURT: So then 1f I understand correctly,

Mr. Seese, vyou, on behalf of eComeCom.com Inc., would
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have me approve an amended plan -- amended disclosure
statement, which would reference an amended plan to be
submitted?

MR. SEESE: Yes, sir. Subject to the U.S.
Trustee confirming that what they -- what we agreed to
modify was modified, and we will not submit an order to
Your Honor until we get that blessing from the U.S.
Trustee.

And I would propose submitting the order to you
with correspondence affirming that the U.S. Trustee has
consented and ceasing them on the way.

THE COURT: Very well. Subject to the
conditions that you've just delineated, I will approve =--
this would be the amended disclosure statement?

MR. SEESE: Yes, sir.

THE COURT: And when can I expect the amended
plan to be submitted?

MR. SEESE: I would hope by the end of the
week, at The latest. We've already circulated red-line
version of the plan.

I just received an e-mail from Ms. Heffner.

THE COURT: Frankly, I'm not interested. She
could have been here in person today too. So obviously,
she's not that concerned about this.

MR. SEESE: Yes, sir.
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THE COURT: Very well. Then you'll submit an
order approving the amended disclosure statement.

MR. SEESE: Yes, sir. As well as the motion to
approve the shareholder notice

THE COURT: Right. And the order would also
provide that the amended plan shall be filed no later
Than November 3rd.

MR. SEESE: Yes, sir.

THE COURT: Make that, filed with the court.

MR. SEESE: Yes, sir.

THE COURT: Mr. Seese, anything vou wish to
add?

MR. SEESE: No, sir. That's all. Thank you
very much.

THE COURT: Mr. Yetnakov?

MR. YETNAKOV: Nothing here. Thank you.

THE COURT: Mr. Abrams?

MR. ABRAMS: No, Your Honor.

THE COURT: Mr. Seese, please don't misconstrue
my comments. I don't mean to be harsh, but this is a
rather usual sitvation.

MR. SEESE: Your Honor, I've stated from day
one, this is not your garden variety Chapter 11. I'm not
misinterpreting or misconstruing your statement, but

we're merely playing the hand that we've been dealt.










